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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MARVEL, Judge: Respondent determ ned a deficiency in
petitioners' Federal incone tax in the amount of $10,299 and an
accuracy-rel ated penalty under section 6662(a)! in the amount of

$2,060 for the taxable year 1993.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. All dollar anmpbunts are rounded to the nearest doll ar.



The issues for decision are as foll ows:

(1) Wether petitioners are entitled to deduct unreinbursed
enpl oyee busi ness expenses in the anmount of $34,120 as cl ai med on
their 1993 Federal incone tax return;

(2) whether petitioners are entitled to deduct additional
charitable contributions in excess of the anmount allowed by
respondent for 1993; and

(3) whether petitioners are liable for the accuracy-rel ated
penal ty authorized by section 6662(a) with respect to the
af orenenti oned deducti ons.

We hold that petitioners are not entitled to the deductions
clainmed in excess of the amount all owed by respondent and that
petitioners are |liable for the accuracy-rel ated penalty under
section 6662(a).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts with attached exhibits is incorporated
herein by this reference.

Thomas M CGonez (petitioner) and Dol ores F. Gonez resided in
La Habra, California, during 1993 and at the tine they filed
their petition in this case.

Unr ei nbur sed Enpl oyee Busi ness Expense Deduction

During the first quarter of 1993, petitioner was enpl oyed as
a salesman for Information Handling Services (IHS) of Engl ewood,
Col orado. I HS had a conpany policy of paying its sal es personnel

a $600 nonthly all owance for autonobile expenses. 1|n accordance
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with that policy, IHS paid petitioner $1,800 in autonobile
al l omances during 1993. |IHS also had a conmpany policy of
reinbursing its sales personnel for all ordinary and necessary
busi ness expenses upon subm ssion of periodic expense reports.
During the first quarter of 1993, petitioner prepared and
submtted to I HS periodic expense reports for expenses incurred
in 1993. | HS reinbursed him$2,129 for his 1993 enpl oyee
busi ness expenses in addition to the autonobile all owance.
Starting in April 1993, petitioner was enpl oyed as a
sal esman for the Human Resource Information Goup (HRIG, a
division of ETSI, Inc., of Gaithersburg, Maryland. HRI G had a
conpany policy of reinbursing all ordinary and necessary busi ness
expenses incurred by its enployees. During 1993, petitioner
prepared and submtted to HRI G periodi c expense reports for
expenses incurred in 1993. HRIG reinbursed him $23,044 for his

1993 enpl oyee busi ness expenses.



On their 1993 joint inconme tax return, petitioners clainmed a
deduction of $35,667 for unreinbursed enpl oyee busi ness
expenses. ?

Charitabl e Contributi on Deducti on

On their 1993 return, petitioners clained a deduction for

charitabl e contri butions as foll ows:

La Habra Christian Church $9, 286
Pacific Christian Coll ege 4,800
Angel es Christian Coll ege 4, 800
Cal vary Chapel 7,200
Total deduction cl ai med 26, 086

The ampbunt of the charitable contribution deduction for 1993
was estimated by petitioner and given to the return preparer who
prepared petitioners' 1993 return. Petitioners did not maintain

any docunentation regarding the contributions clained.?

°The deduction was cal cul ated as fol |l ows:

Form 2106 enpl oyee busi ness expenses $12, 048

Meal s and entertai nment expense 8, 500
Less 20% reduction (1, 700)
O her busi ness expenses
Far es 7, 346
Lodgi ng 7,573
M scel | aneous expenses
Tel ephone bills 1,900

Total unrei nbursed
enpl oyee busi ness expenses 35, 667

Two of the charitabl e organizations listed on the return--
Pacific Christian Coll ege and La Habra Christian Church--had no
record of any charitable giving by petitioners during 1993. The
record is silent with respect to the other organizations |isted
on petitioners' 1993 return.



The Notice of Deficiency

Fol | owi ng an exam nation of petitioners' 1993 return,
respondent issued a notice of deficiency disallowng all of the
deduction for unrei nbursed enpl oyee busi ness expenses and all but
$1, 300* of the deduction clained for charitable contributions due
to lack of substantiation. Respondent also determ ned that
petitioners were liable for the accuracy-rel ated penalty
aut hori zed by section 6662.

OPI NI ON

Deductions are a matter of |egislative grace, and the

t axpayer bears the burden of proving that he or she is entitled

to the cl aimed deductions. See Rule 142(a); I NDOPCO,  Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934); Welch v. Helvering, 290 U S

111, 115 (1933). Wth this well-established proposition in m nd,
we nust determ ne whether petitioners have satisfied their burden
of proving that they are entitled to deductions for unreinbursed

enpl oyee busi ness expenses and charitable contributions in excess

of the anount allowed by respondent.

“The parties stipulated that petitioners were entitled to a
charitable contribution in the anbunt of $750 (30 donations of
$25 each) to Calvary Chapel. According to respondent's
Menor andum of Law, that anmount was included in respondent's
cal cul ation of the $1,300 charitable contribution deduction
allowed for 1993 in the notice of deficiency.
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| ssue 1. Unr ei nbur sed Enpl oyee Busi ness Expense Deduction

In order to deduct unreinbursed enpl oyee busi ness expenses,
a taxpayer nust satisfy the requirenents of section 162, and,

W th respect to certain expenses, section 274.

Section 162(a) authorizes a deduction for all ordinary and
necessary expenses paid or incurred during a taxable year in
carrying on a trade or business. An "ordinary" expense is one
that relates to a transaction "of comon or frequent occurrence

in the type of business involved', Deputy v. du Pont, 308 U S.

488, 495 (1940), and a "necessary" expense is one that is
"appropriate and hel pful” for "the devel opment of the

petitioner's business", Wlch v. Helvering, supra at 113. A

"trade or business” includes the trade or business of being an

enpl oyee. O Malley v. Conm ssioner, 91 T.C 352, 363-364 (1988);

Prinmuth v. Comm ssioner, 54 T.C 374, 377-378 (1970).

In this case, petitioner satisfied the trade or business
requi renent of section 162 because he was in the trade or
busi ness of being an enpl oyee. However, he failed to convince us
that he had incurred ordinary and necessary enpl oyee busi ness
expenses in excess of those reinbursed to himby his enployers.

Each of petitioner's enployers in 1993 had a policy of
reinbursing its enployees for ordinary and necessary business
expenses. Pursuant to those policies, petitioner received $1, 800
in autonobile all owance and $25,173 ($2,129 from|IHS and $23, 044
fromHRI G in 1993 expense rei nbursenents. Although petitioner

i ntroduced docunentation of alleged business expenses at trial



whi ch he cl ai ned had not been reinbursed, he offered no credible
expl anation of why the expenses in question were not reinbursed
or reinbursable under his enployers' reinbursenent policies.

When a taxpayer has the right to obtain rei nbursenent for
hi s enpl oyee busi ness expenses fromhis enployer but fails to
seek rei nbursenent, the taxpayer cannot deduct the expenses
because it is not "necessary" for the taxpayer to remain

unrei mhursed. See Ovis v. Commi ssioner, 788 F.2d 1406, 1408

(9th Gr. 1986), affg. T.C. Menp. 1984-533; Roach v.

Comm ssioner, 20 B.T.A 919, 925 (1930)("[J ne taxpayer may not

t ake deductions properly belonging to another. A simlar rule
should apply * * * where one spends noney for the benefit of
another and is not reinbursed"). In general, only those
unr ei mbur sed enpl oyee busi ness expenses that are not rei nbursable
by the taxpayer's enpl oyer are deductible by the taxpayer under
section 162.

Petitioner's attenpt to deduct enployee busi ness expenses
al so nust fail because petitioner did not satisfy the
requi renents of section 274. Section 274 inposes additional
stringent substantiation requirenents for certain kinds of
busi ness expenses. Section 274(d) provides, in pertinent part:

SEC. 274(d). Substantiation Required.--No deduction or
credit shall be all owed--

(1) under section 162 or 212 for any
travel i ng expense (including neals and | odgi ng
whil e away from hone),

(2) for any itemwi th respect to an activity
which is of a type generally considered to
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constitute entertai nnment, amusenent, or
recreation, or with respect to a facility used in
connection wth such an activity,

* * * * * * *

unl ess the taxpayer substantiates by adequate records

or by sufficient evidence corroborating the taxpayer's

own statenent (A) the anobunt of such expense or other

item (B) the tine and place of the travel

entertai nment, amusenent, recreation, or use of the

facility or property, or the date and description of

the gift, (C the business purpose of the expense or

other item and (D) the business relationship to the

t axpayer of persons entertained, using the facility or

property, or receiving the gift. * * *

The expenses petitioner deducted as unrei nbursed enpl oyee
busi ness expenses consisted of neals and entertai nnent, travel,
| odgi ng, and tel ephone expenses. For petitioner to prevail, he
had to satisfy the substantiation requirenents of section 274
with respect to all expenses clained except the tel ephone
expense. He failed to do so.

Docunent ation for sonme but not all of the unreinbursed
enpl oyee busi ness expenses clainmed was admtted into evidence in
the trial of this case. During cross-exam nation regarding the
docunentation, petitioner admtted that some of the expenses were
i ncluded on his 1993 travel expense reports and had been
reinbursed. He also admtted that sonme of the expenses were
real ly personal expenses. As to all of the remaining expenses,

petitioner failed to prove (1) the business purpose or nature of

t he expenses and (2) the reason, if any, why the expenses, even



i f business related, were not included on his expense reports and
rei nbursed by his enployers.?®

We concl ude, therefore, that petitioners failed to satisfy
the requirenents of sections 162 and 274. Respondent's
determ nation on this issue is sustained.

| ssue 2. Charitable Contribution Deduction

Petitioners clainmed total charitable contributions for 1993
in the amount of $26,086. O that anount, respondent allowed a
charitable contribution deduction of $1,300 and di sall owed the
bal ance.

Subject to certain limtations,® section 170(a) authorizes a
deduction for charitable contributions made to or for the use of
organi zati ons described in section 170(c) wthin a taxable year.
However, a charitable contribution deduction is allowed only if
it is verified under regul ations prescribed by the Secretary. See

sec. 170(a)(1).

°Al t hough petitioner testified that one of his enployers
imposed a limt of $50,000 on the anpbunt of expenses that woul d
be rei nbursed, the total amount of expenses clainmed did not
exceed that limt even if such a limt did exist. Petitioner did
not testify which enployer inposed the limt, nor did he call a
representative of the enployer as a witness. Letters fromthe
enpl oyers, included as exhibits to the stipulation of facts, nmade
no reference to any limt on reinbursenent.

6Sec. 170(b) (1) (A) provides, in pertinent part, that, in the
case of an individual, any charitable contribution to a church or
an educational organization neeting certain requirenments shall be
allowed "to the extent that the aggregate of such contributions
does not exceed 50 percent of the taxpayer's contribution base
for the taxable year." Sec. 170(b)(1)(F) defines the term
"contribution base" to nean adjusted gross incone (conputed
wi thout regard to any net operating |oss carryback to the taxable
year under sec. 172).
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Section 1.170A-13(a), Inconme Tax Regs., provides that, if a
contribution of noney is nmade in a taxable year beginning after
Decenber 31, 1982, the taxpayer shall maintain, for each
contribution, one of the foll ow ng:

(1) A cancel ed check;

(2) a receipt, letter, or other comrunication fromthe
donee charitabl e organi zati on acknow edgi ng recei pt of the
contribution and show ng the name of the donee, the date of the
contribution, and the anount of the contribution; or

(3) in the absence of a cancel ed check or receipt fromthe
donee organi zation, other reliable witten records show ng the
name of the donee and the date and anount of the contribution.

In addition, the taxpayer nust establish the reliability of
the witten records. See sec. 1.170A-13(a)(2)(i), Inconme Tax
Regs.

Petitioners have the burden of proving their entitlenent to
the charitabl e deductions clainmed. See Rule 142(a). To do so,
petitioners must substantiate their charitable contributions.

See sec. 6001; Brown v. Comm ssioner, T.C Meno. 1996-43; Paige

v. Comm ssioner, T.C Meno. 1994-638. |In this case, petitioners

did not substantiate the charitable contributions clainmed on
their 1993 return in excess of those allowed by respondent.
Petitioners kept no records regarding their 1993 contri butions.
In addition, petitioner's testinony regarding petitioners
charitabl e deductions was not credible. Petitioner testified at

trial that petitioners made a cash contribution of $5,000 to La



- 11 -

Habra Christian Church (also referred to as La Habra Epi scopalian
Church) during a stewardship dinner in January 1993 and that the
funds to make the contribution were wi thdrawn from his bank
account at the Certified Federal Credit Union the day before the
di nner.” However, La Habra Christian Church had no record of any
charitabl e contribution, nuch | ess a substantial one, from
petitioners during 1993.

Simlar clains were made concerning alleged contributions to
Cal vary Chapel and/or Pacific Christian College. Petitioner
testified that petitioners nade a cash contribution of $5,000 to
Pacific Christian College in Novenber 1993 and a cash
contribution of $5,000 to Calvary Chapel?® in Decenber 1993.
Petitioner also testified that, the day before each contribution
was made, petitioner withdrew the cash to nake the contribution
fromhis bank account at Certified Federal Credit Union.
However, Pacific Christian College, one of the alleged donees,
had no record of any charitable contribution, nuch | ess a
substantial one, frompetitioners during 1993, and the record
contains nothing to substantiate petitioner's testinony regarding

the alleged $5,000 gift to Calvary Chapel.

"W allowed the record to renmain open for 30 days after
conpletion of the trial to give petitioners an opportunity to
submt docunentation such as their bank records in support of
their charitable contribution deductions. Petitioners failed to
produce the docunentati on.

8Thi s testinobny was not consistent with the listing of
charitable contributions contained in petitioners' 1993 return.
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We hold, therefore, that petitioners have failed to prove
that they are entitled to any charitabl e deduction for 1993 in
excess of that allowed by respondent.

| ssue 3. The Accuracy-Rel ated Penalty

The final issue that we nust decide is whether petitioners
are liable for the accuracy-rel ated penalty authorized by section
6662.

Section 6662 authorizes the inposition of a 20-percent
penalty on the portion of an underpaynent of tax attributable to
negl i gence or disregard of rules or regulations. For purposes of
section 6662, the term "negligence" includes any failure to make
a reasonable attenpt to conply with the provisions of the Code.
See sec. 6662(c). Negligence also includes any failure by the
t axpayer to keep adequate books and records or to substantiate
itenms properly. See sec. 1.6662-3(b)(1), Incone Tax Regs. The
term "disregard"” includes any carel ess, reckless, or intentional
di sregard. Sec. 6662(c).

Petitioners in this case did not nake a reasonable effort to
conply with the requirenents of the Code or the regul ations.

They failed to maintain any records sufficient to support their
entitlement to the deductions clained. Failure to maintain
docunentation in support of clainmed deductions has been held to
constitute negligence or disregard of rules or regulations for

pur poses of section 6662. See Wtherspoon v. Conm ssioner, T.C

Meno. 1994-593.
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We conclude, therefore, that petitioners are |iable for the

accuracy-rel ated penalty under section 6662.

Decision will be entered for

respondent.




